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33.212

(b) The contracting officer shall fur-
nish a copy of the decision to the con-
tractor by certified mail, return re-
ceipt requested, or by any other meth-
od that provides evidence of receipt.
This requirement shall apply to deci-
sions on claims initiated by or against
the contractor.

(c) The contracting officer shall issue
the decision within the following statu-
tory time limitations:

(1) For claims of $100,000 or less, 60
days after receiving a written request
from the contractor that a decision be
rendered within that period, or within
a reasonable time after receipt of the
claim if the contractor does not make
such a request.

(2) For claims over $100,000, 60 days
after receiving a certified claim; pro-
vided, however, that if a decision will
not be issued within 60 days, the con-
tracting officer shall notify the con-
tractor, within that period, of the time
within which a decision will be issued.

(d) The contracting officer shall issue
a decision within a reasonable time,
taking into account—

(1) The size and complexity of the
claim;

(2) The adequacy of the contractor’s
supporting data; and

(3) Any other relevant factors.

(e) The contracting officer shall have
no obligation to render a final decision
on any claim exceeding $100,000 which
contains a defective certification, if
within 60 days after receipt of the
claim, the contracting officer notifies
the contractor, in writing, of the rea-
sons why any attempted certification
was found to be defective.

(f) In the event of undue delay by the
contracting officer in rendering a deci-
sion on a claim, the contractor may re-
quest the tribunal concerned to direct
the contracting officer to issue a deci-
sion in a specified time period deter-
mined by the tribunal.

(9) Any failure of the contracting of-
ficer to issue a decision within the re-
quired time periods will be deemed a
decision by the contracting officer de-
nying the claim and will authorize the
contractor to file an appeal or suit on
the claim.

(h) The amount determined payable
under the decision, less any portion al-
ready paid, should be paid, if otherwise
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proper, without awaiting contractor
action concerning appeal. Such pay-
ment shall be without prejudice to the
rights of either party.

[48 FR 42349, Sept. 19, 1983. Redesignated at
50 FR 2270, Jan. 15, 1985, and amended at 54
FR 34755, Aug. 21, 1989; 59 FR 11382, Mar. 10,
1994; 60 FR 48230, Sept. 18, 1995]

33.212 Contracting
upon appeal.

To the extent permitted by any agen-
cy procedures controlling contacts
with agency BCA personnel, the con-
tracting officer shall provide data, doc-
umentation, information, and support
as may be required by the agency BCA
for use on a pending appeal from the
contracting officer’s decision.

officer’'s  duties

33.213 Obligation to continue perform-
ance.

(a) In general, before passage of the
Act, the obligation to continue per-
formance applied only to claims aris-
ing under a contract. However, Section
6(b) of the Act authorizes agencies to
require a contractor to continue con-
tract performance in accordance with
the contracting officer’s decision pend-
ing final decision on a claim relating
to the contract. In recognition of this
fact, an alternate paragraph is pro-
vided for paragraph (h) of the clause at
52.233-1, Disputes. This paragraph shall
be used only as authorized by agency
procedures.

(b) In all contracts that include the
clause at 52.233-1, Disputes, with its Al-
ternate |, in the event of a dispute not
arising under, but relating to, the con-
tract, the contracting officer shall con-
sider providing, through appropriate
agency procedures, financing of the
continued performance; provided, that
the Government’s interest is properly
secured.

33.214 Alternative dispute resolution
(ADR).

(a) The objective of using ADR proce-
dures is to increase the opportunity for
relatively inexpensive and expeditious
resolution of issues in controversy. Es-
sential elements of ADR include—

(1) Existence of an issue in con-
troversy;

(2) A voluntary election by both par-
ties to participate in the ADR process;
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(3) An agreement on alternative pro-
cedures and terms to be used in lieu of
formal litigation;

(4) Participation in the process by of-
ficials of both parties who have the au-
thority to resolve the issue in con-
troversy; and

(5) Certification by the contractor in
accordance with 33.207 when using ADR
procedures to resolve all or part of a
claim under the authority of the
ADRA.

(b) If the contracting officer rejects a
request for ADR from a small business
contractor, the contracting officer
shall provide the contractor written
explanation citing one or more of the
conditions in 5 U.S.C. 572(b) or such
other specific reasons that ADR proce-
dures are inappropriate for the resolu-
tion of the dispute. In any case where a
contractor rejects a request of an agen-
cy for ADR proceedings, the contractor
shall inform the agency in writing of
the contractor’s specific reasons for re-
jecting the request.

(c) ADR procedures may be used at
any time that the contracting officer
has authority to resolve the issue in
controversy. If a claim has been sub-
mitted, ADR procedures may be ap-
plied to all or a portion of the claim.
When ADR procedures are used subse-

33.215

quent to the issuance of a contracting
officer’s final decision, their use does
not alter any of the time limitations or
procedural requirements for filing an
appeal of the contracting officer’s final
decision and does not constitute a re-
consideration of the final decision.

(d) When appropriate, a neutral per-
son may be used to facilitate resolu-
tion of the issue in controversy using
the procedures chosen by the parties.

(e) The confidentiality of ADR pro-
ceedings shall be protected consistent
with 5 U.S.C. 574.

[56 FR 67417, Dec. 30, 1991, as amended at 59
FR 11382, Mar. 10, 1994; 60 FR 48230, Sept. 18,
1995]

33.215 Contract clause.

The contracting officer shall insert
the clause at 52.233-1, Disputes, in so-
licitations and contracts, unless the
conditions in 33.203(b) apply. If it is de-
termined under agency procedures that
continued performance is necessary
pending resolution of any claim arising
under or relating to the contract, the
contracting officer shall use the clause
with its Alternate I.

[48 FR 42349, Sept. 19, 1983. Redesignated and
amended at 50 FR 2270, Jan. 15, 1985. Redesig-
nated at 56 FR 67417, Dec. 30, 1991; 57 FR
60610, Dec. 21, 1992]
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